











































































































































































































































































































The Nature of Sexual Harassment

There are essentially two types of sexual harass-
ment. One type, which is often referred to as quid pro
quo harassment, includes unwelcome sexual advances,
requests for sexual favors and other verbal or physic
conduct of a sexual nature when: .

submission to such conduct is made, either
explicitly or implicitly, a term or condition of an
individual's employment; or

submission to, or rejection of, such conduct by an
individual is used as the basis for employment
decisions, including hiring, firing, promotions,
compensation, etc., affecting that individual.

In other words, it is sexual harassment if an em-
ployee is told, or is reasonably led to believe, that
engaging in sexual conduct will have a positive effect on
his or her employment situation, or that failure to
engage in sexual conduct will have a negative effect on
his or her employment status.

The other type of sexual harassment is "hostile
environment” sexual harassment, which exists when the
unwelcome sexual conduct has the purpose or effect of
unreasonably interfering with an individual's work
performance or of creating an intimidating, hostile,
humiliating or offensive working environment.

Among the things that can contribute to a hostile
workplace or environment are:

discussions of an individual employee’s sexual
activities and/or interests;

magazines, books, posters etc., that display men or
women in various stages of undress or in
provocative poses;

birthday or farewell parties or other celebrations
that feature cards, cakes, other food items or
performances of a sexual nature;

touching or commenting on any traditionally sexual
part of a person'’s body;

continuing to invite an individual to engage in
social or sexual activities after being informed that
the individual is not interested;

continuing to refer to an individual using
demeaning or inappropriate language, after being
asked to stop;

continuing to touch an individual in a traditionally
non-sexual area of the body, after being informed
that such contact is not welcome;

leering at a person's body;

jokes or stories of a sexual nature.

Whether behavior creates a hostile environment,
and thus constitutes sexual harassment, will ultimately
depend on the specific facts of the situation. Different
people may view the same facts in different lights. Since
it is not possible to definitely declare exactly what
would and would not be found to be sexual harassment,
all employees would be well advised to avoid behavior
which comes close to the line.

Supervisors and managers need to be particularly
aware that even behavior that appears to be accepted or
tolerated can cause offense to those directly involved, or
to those who might overhear or learn of such behavior.
Asking whether people are offended is not likely to
satisfactorily address the problem, since individuals
may not feel comfortable speaking their minds. All such
conversations should stop immediately, if there is any
indication from anyone that it is unwelcome or
offensive.

The situation that may most easily come to mind, a
male supervisor harassing a female subordinate, is not
the only form of sexual harassment. For example:

a man or a woman may be the harasser;

harassment may be between two individuals of the
same gender;

a harasser does not necessarily have to be the
victim's supervisor;

the victim does not necessarily have to be the one
to whom the remarks or conduct are directed, but
may be someone whose ability to work is adversely
affected by an intimidating or hostile working en-
vironment created by the behavior between others;

the harasser, or the victim, could be a member of
the public who comes into contact with employees.

All employees must understand that it is essential
to maintain professional, friendly and cooperative
working relationships in the workplace. Sexual remarks,
advances or conduct interfere with maintaining those
relationships. When the conduct appears to offer a quid
pro quo, or creates a hostile working environment, such
conduct is unlawful and will not be tolerated.

No employee should avoid, or delay, reporting
incidents of possible sexual harassment due to fear of
retaliation. No employee should be subject to reprisal
for having filed a complaint or cooperated in an inves-
tigation of sexual harassment. Any attempted retalia-
tion will be considered a very serious offense, requiring
significant disciplinary action.
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Retirement

There are more than 100 municipal contributory
retirement systems in the Commonwealth which are
governed by a retirement board which is independent of
the town whose employees it serves. Towns either
participate in a county system, or establish a system
with applies only to their town. Town officials have no
authority over retirement; however, decisions made by
a retirement board may have a long-term impact on a
town’s fiscal health.

There have been a number of efforts to address
concerns related to disability retirement and the poten-
tial for abuse of the system. Chapter 306 of the Acts of
1996 established the Public Employee Retirement
Administration Commission (PERAC) which has a range
of responsibilities to oversee and regulate boards and to
encourage other administrative reforms. The retirement
process and standards are specified in G.L.c. 32.

Local retirement boards consist of five members
and include the town accountant (or officer having
similar functions), a member appointed by the appoint-
ing authority, two members elected by members and
retirees of the system, and a member chosen by the
other four members. (This member cannot be a govern-
ment official, an employee, or a retiree.) Alternatively,
two members may be appointed, two elected by
members, and one appointed by PERAC, after nomi-
nation by the other four members. This alternative is
implemented by local option.

The retirement law provides that employees
contribute a percentage of their pay to the retirement
system. The town also contributes an amount which is
anticipated to meet future requirements for funding the
system. These funding schedules are developed, or
approved, by an actuary. The funding schedule is
designed to fully fund the pension system, and even-
tually reduce and eliminate the unfunded liability.

Retirement is either a superannuation retirement or
a disability retirement (accidental disability or ordinary
disability). The granting of any disability retirement is
governed by a number of detailed procedures, including
approval by a medical panel. An employee is generally
eligible for a superannuation retirement after 20 years
of service, or reaching the age of 55.

Chapter 306 of the Acts of 1996 amended G.L.c. 32,
providing for the reorganized retirement board struc-
ture, evaluation of disability pension retirees, and other
processes designed to reform the pension system.
Moreover, medical or vocational rehabilitation programs
may be recommended to a disability retiree, as appro-
priate. Early medical intervention programs are also to
be established, which are designed to work with injured
employees and reduce liabilities, to achieve rehabilita-
tion or reasonable accommodation for disabled workers.
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Many smaller retirement boards are staffed by one
or two persons. Retirement boards manage their funds
by contracting with financial consultants, management
firms and banking institutions. Consultants charge fees
to advise boards on investments; management firms
handle the actual investment; and, completing the
financial transaction chain are the banks which act as
custodians of funds.

The retirement law is complex, and new practices
are evolving; however, monitoring the town’s funding
schedule and outstanding liability is important when
considering the long-term health of municipal finances.

Laws Which Impact Human Resource Management

During the course of the discussion of municipal
human resources, a large number of laws have been
referred to, but there are many other complex State and
federal laws which govern employment relations. These
laws govern selection practices, methods of record
keeping, labor relations, sexual harassment, discrimi-
nation, overtime policies, retirement, and others. The
following descriptions of the laws are designed to pro-
vide the reader with the basic principle of a particular
statute; town counsel should be consulted for more
detailed information.

Civil Rights

A number of statutes prohibit the use of applicant
screening techniques that place otherwise qualified
candidates at a disadvantage. Discriminatory practices
may be unintentional, but may be discriminatory.

One of the broader antidiscrimination statutes is
Title VII of the Civil Rights Act of 1964. Title VII
protects females, blacks, Spanish-surnamed persons and
other ethnic and religious minorities. The statute
prohibits discrimination with respect to hiring, firing,
compensation, terms, conditions or privileges of
employment. The statute states that it is unlawful to:

... fail or refuse to hire or discharge any individual
or. . . discriminate against any individual with
respect to compensation, terms, conditions or
privileges of employment because of such
individual’s race color, religion, sex or national
origin . ..

Moreover, Title VII also provides that it is unlawful
to classify employees or applicants for employmernt in
any way which would "deprive or tend to deprive any
individual of employment opportunities or otherwise
adversely affect "the status of an employee "because of
such individual’s race, color, religion, sex or national
origin" Title VII prohibits both intentional and
unintentional discrimination. Title VII is administered
by the Equal Employment Opportunity Commission
(EEOC). In Massachusetts, a complaint may be filed
Jjointly with the MCAD and the EEOC.




The recently enacted Americans with Disabilities
Act (ADA) prohibits discrimination based on a person’s
mental or physical disabilities, in hiring and in all areas
of the workplace. The ADA imposes an obligation to
offer "reasonable accommodation” to employees and
applicants known to be disabled, allowing such workers
to perform the essential functions of the job. The ADA
prohibits requiring applicants to take a physical exami-
nation prior to being offered employment. An employer
may not inquire about physical or mental disability, but
may inquire whether or not an applicant can perform
the duties of a position. A medical evaluation may be
required following an offer of employment. Such offer
of employment may be contingent on passing an evalua-
tion that screens for disabilities that would preclude the
applicant from performing the job’s essential functions.

Towns are required to appoint an ADA Coordinator
to oversee the various elements of the act. As a practical
matter, it is important to verify that employment
application forms do not inquire about physical
limitations. Additionally, job descriptions should define
the essential functions of a position and the physical
requirements.

There are a number of other antidiscrimination
statutes:

The Age Discrimination in Employment Act of 1967
(ADEA) prohibits discrimination, on the basis of age,
against employees between the ages of 40 and 70
with respect to hiring, firing, compensation, and
other terms and conditions of employment.

The Equal Pay Act of 1963 prohibits discrimination
in payment of wages, on the basis of sex, for equal
work on jobs, requiring equal skill, effort and
responsibility under similar conditions.

The Civil Rights Act of 1991, Title I, provides that
local governments and their officers, in their official
capacities, can be sued for monetary damages for
actions taken pursuant to official policy or custom.
Local government officials may also be sued in their
individual capacities. If pre-employment tests are
used, they must be valid.

The Fair Labor Standards Act (FLSA) provides that
employees are entitled to the State or federal hourly
minimum wage, whichever is greater. More impor-
tant, the FLSA provides that employees are entitled
to overtime compensation for hours worked in a
work period that exceeds 40 hours, unless they are
firefighters or police officers. Firefighters must be
paid overtime after working 212 hours in a 28-day
period. Police officers must be paid overtime after

working 171 hours in a 28-day period. Generally, the

" police and fire overtime provisions have had little effect

on Massachusetts towns, since most union contracts
provide for overtime compensation under these
standards. However, towns should carefully review the
methods by which overtime compensation is
determined, to ensure that it is appropriately calculated.

The rate used to determine overtime pay is not the
employee’s base pay, but rather the so called
"regular rate,” which includes all compensation
received for that week by an employee. Police and
fire employees are subject to different overtime pay
requirements, which use a different standard for
calculating base hours.

Professional, executive and administrative em-
ployees are generally exempt from the FLSA. The
Act provides a test which can be applied to each
position to determine if a particular position is
exempt. Exempt employees may work whatever
hours are necessary to meet job objectives, and are
not paid overtime. It is important for towns to apply
the test for exemptions to determine which town
positions are exempt from FLSA coverage.

The Omnibus Transportation Employee Testing Act
of 1991 requires alcohol and drug testing for safety
sensitive employees, excluding police and fire-
fighters. Testing is required for pre-employment,
and post-accident, when there is reasonable
suspicion. Random testing and testing for return to
duty, or follow-up when an employee has violated
the standards, is required.

The Family and Medical Leave Act requires em-
ployers to allow employees up to 12 weeks of un-
paid leave each year for the birth or adoption of a
child, or to care for an ill family member. Only em-
ployees who have one year of service and have
worked 1,250 hours in the previous 12 months are
eligible. Employees are guaranteed the same, or
similar, job upon return to work from the leave,
with no loss of seniority rights or benefits. The em-
ployee continues to receive benefits during the
leave, and the employer may require employees to
apply any unused paid vacation or personal leave
toward the leave period. Employees are required to
provide 30 days notice of leave (when possible), and
if an employee does not return to work after the 12-
week period, the employer can recapture health
insurance premiums paid during the leave, unless
the employee presents medical certification stating
that the employee is unable to perform the duties of
the position.
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VIIl. RECRUITMENT AND SELECTION OF MUNICIPAL EXECUTIVES

introduction

The need for good managers, administrators and
department heads in local government has never been
greater. Financial pressures, demand for greater public
accountability, and for skilled personnel to handle an
increasing number of problems, are all factors which
result in the need for high quality managers.

The nature of municipal management has evolved
and continues to evolve. Towns are looking for more
technically qualified candidates for positions such as
townmanager, administrator, executive secretary, finance
director, human resources director, police chief, fire
chief, public works director and other types of positions.
There are many qualified persons available to suit the
needs of local government. The real task, however, is
identifying the individual whose background, quali-
fications, philosophy and personality most closely
match a particular town's needs. The development of a
systematic recruitment and selection process, with
clearly defined objectives will help selectmen find the
needed executive personnel.

The Context of the Recruitment Process

The board of selectmen operates in a very public
and open environment; as a result, the recruitient and
selection of personnel by a board of selectmen takes
place in that type of environment. The open nature of a
board’s decision-making influences the recruitment
process.

Often, boards of selectmen appoint a search com-
mittee to assist them in the recruitment and selection
process. Some boards assume the responsibility for
recruitment and selection.

The Open Meeting Law and the Public Records Law
have a direct effect on the selection process. As out-
lined in Chapter II, the open meeting law establishes
parameters within which the board must operate. The
Open Meeting Law specifically authorizes the use of an
executive session during the recruitment process for
review of résumés and interviews, but the authorization
is narrow. The law provides that a governmental body
may go into an executive session: " ... to consider and
interview applicants for employment by a preliminary
screening committee or a subcommittee appointed by a
governmental body, if an open meeting will have a
detrimental effect in obtaining qualified applicants.”
(Emphasis supplied.)

The exception to the Open Meeting Law applies to
a preliminary screening committee or a subcommittee. It

is not applicable to the board of selectmen itself. Thus,
a screening committee, or a subcommittee of the board
of selectmen, could review résumeés and conduct initial
interviews for the selectmen using executive sessions,
but a board of selectmen working as a full board would
not have this opportunity. Once the subcommittee, or
screening committee, identifies those candidates the
selectmen should meet and interview, the names of
candidates and any subsequent interviews take place in
an open meeting.

If a board of selectmen intends to conduct the
recruitment and selection process itself, it is likely that
only the initial screening of résumés could take place in
executive session. Any subsequent interviews, even
initial interviews, would be subject to open meeting
requirements.

The Public Records Law is also applicable, since
candidates for positions submit resumes or applica-
tions for positions.

Recruitment Process

Summary of a Selection Process
The recruitment and selection process can be
viewed in several key phases, including:

» identifying the qualifications for a position and a
developing a description of those qualifications
(education, experience, skills, abilities and personal
qualities);

» developing a clear understanding of compensation,
benefits and contractual limitations;

» locating candidates reflecting a town's needs;

» evaluating candidates, and identifying the small
group of desirable candidates;

» selecting and employing the most appropriate
candidate.

To successfully complete the phases of the
recruitment process, it is important to have a method-
ical and thorough process.

Identifying the Qualifications for a Position and

Developing a Description of the Qualifications

When a vacancy occurs, selectimen are often faced
with the immediate need to employ a person to fill the
vacancy. There is often enormous pressure to fill a
position; there is work to get done; there is pressure
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